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If you actively practice immigration law chances are that you have had to deal 
with difficult immigration judges and/or USCIS officers on at least a few occasions. 
When you are faced with an adverse or biased decision-maker it can sometimes be a 
challenge to balance the need to protect yourself and your client from any abuse or 
improper conduct by the judge or USCIS officer against the overarching need to obtain 
the best results for your client. Here are a few tips for attorneys in this situation: 


A. Do not let your emotions take control of your actions, regardless of how unfair or 
biased the judge/officer may seem. When you identify a certain bias or prejudice, make 
every attempt to make the record of the proceedings reflect that bias or prejudice. By 
doing so, you are laying the cornerstone for a successful appeal down the road. 


B. Know the limits of what the judge/officer can do and what you can do to make them 
stay within those limits. 


1. USCIS Interviews. 


a. AFM Guidelines Chapter 15 of the Adjudicator’s Field Manual (“AFM”) 
provides guidelines for USCIS officers’ conduct during the interview. The 
following instructions to officers are taken verbatim from the AFM: 


- All interviews should be conducted in a courteous and businesslike manner; 

- “Maintaining control” does not mean being overbearing or abusive; on the 
contrary, it requires that the officer maintain a professional demeanor at all times; 
- At all times maintain due regard for the rights of the person being questioned; 

- Interview proceedings are not to be adversarial in nature. The purpose of the 
interview is... not to prove a particular point or to find a reason to deny the 
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benefit sought. 

- An adjudicator is duty-bound to develop the facts, favorable or unfavorable, with 
equal fairness to the subject and to the interests of the Government; 

- Avoid arguments with the person being interviewed, as well as remarks of a 
personal nature that may be taken as a reflection of a judgment of a personal 
lifestyle; 

- Do not make any comments which might be taken as a negative reflection upon 
any other person, race, religion or country; 

- When questioning persons concerning sexual relations, always avoid questions 
which can be construed solely as prurient or prying. 

- Ensure that your demeanor is unprejudiced, impartial, and creates no foundation 
for complaints... 


If violated, these guidelines can form the basis for a post-interview appeal or 
complaint. 


b. Ways to file a complaint with USCIS: 
e Ask to speak with a supervisor at the local office where the interview is conducted 
e Send a complaint addressed to the director of the local office in writing 
e Bring the issue to the attention of your local AILA Chapter 
e Send a complaint to the DHS Office of the Inspector General (the contact 
information is on USCIS’ website) 
e Raise your concerns with the Headquarters 
e If the issue involves civil rights, you can file a complaint with the USCIS Office 
of Civil Rights and Civil Liberties 
(http://www.dhs.gov/xabout/structure/gc_1273526572731.shtm) 


c. Role of Attorney during USCIS interviews 

Until recently AFM did very little to afford a meaningful opportunity for attorney 
representation during an interview, other than to say that “The attorney’s role at an 
interview is to ensure that the subject’s legal rights are protected.” AFM Ch. 15.8. 
However, on Dec. 21, 2011, USCIS published an Interim Memo for Comment on 
the Role of Private Attorneys (AILA Doc. No. 12011776), making changes in the 
AFM. See also AILA’s response to the proposed changes (Doc. No. 12021661). 
The interim memo recognizes an expanded role for attorneys during the interview 
process, including the right to sit next to the applicant, to object to inappropriate 
lines of questioning and to ask clarifying questions. 


Practice Pointer: Never hesitate to ask for a supervisor if you believe the officer is 
acting improperly or making a legal error. Most USCIS offices encourage attorneys to 
ask for a supervisor if there is an issue or a clarification is needed. Do not be afraid to 
antagonize the officer by asking to speak with a supervisor. As long as you remain 
respectful and courteous at all times, this should not negatively affect your future cases 
with this officer, and, indeed, puts the officer on notice that you will seek redress in the 
future. By being polite but determined, you are likely to gain respect, which, in turn, will 
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help you achieve better results for your client and any future clients. 


d. Stokes Interviews 

Stokes v. INS, No. 74 Civ. 1022 (S.D.N.Y. Nov. 10, 1976), was a class action suit 
that that created the framework by which marriage interviews of suspected 
fraudulent marriages were conducted in the New York District. While the Stokes 
case limited the consent decree requirements to the New York District, other 
USCIS offices continue to use similar methodology in any suspected marriage 
fraud cases. See AFM ch. 15.4(a). During these interviews it is common for the 
Officer to interview the couple separately as a way to determine the legitimacy of 
the marriage. USCIS Officers are allowed to request documentation and 
information that establishes the bona fides of the marriage. See generally 8 CFR 
Sec. 204.2. Attorneys or other representatives may be present during the 
interview but may not answer for the client or be disruptive. See Policy Memo 
PM-6002-0055; The Role of Private Attorneys and Other Representatives; 
Revisions to Adjudicator’s Field Manual (AFM) Chapters 12 and 15. Although 
intense and often lengthy, these interviews should not be conducted in an 
unprofessional or inappropriate manner. 


2: Immigration Court Hearings 


a. Ethics and Professionalism Guide For Immigration Judges 

The Guide requires immigration judges to “act in a manner that promotes public 
confidence in their impartiality, and avoid impropriety and the appearance of 
impropriety in all activities.” Preamble. Section V of the Guide provides that an 
immigration judge “shall act impartially and shall not give preferential treatment 
to any organization or individual when adjudicating the merits of a particular 
case.” 5 C.F.R. Sec. 2635.101(b)(8). Section IX forbids a judge to “manifest 
improper bias or prejudice” by words or conduct. “Examples of manifestation of 
bias or prejudice include... epithets, slurs, demeaning nicknames, negative 
stereotyping. ..intimidating, or hostile acts.” Complaints against immigration 
judges are filed with the Office of the Chief Immigration Judge. 


b. Motions to Recuse in Immigration Court 

In addition to communicating concerns to the Office of the Chief Immigration 
Judge, counsel should consider whether a motion to recuse is appropriate. 
According to the Board of Immigration Appeals recusal is warranted in the 
following circumstances: (1) when an alien demonstrates that he was denied a 
constitutionally fair proceeding; (2) the Immigration Judge has a personal bias 
stemming from an “extrajudicial” source; and (3) the Immigration Judge’s judicial 
conduct demonstrates “such pervasive bias and prejudice.”! The Office of the 


Matter of Exame, 18 I&N Dec. 303, 305 (BIA 1982) (recognizing “the constitutional due 
process requirement that the hearing be before a fair and impartial arbiter”); cf. Matter of R-S-H-, 
23 I&N Dec. 629, 638 (BIA 2003) (rejecting respondent’s allegations of bias where “[t]here is no 
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Chief Immigration Judge has provided a memo to the Immigration Judges entitled 
“Procedures for Issuing Recusal Orders In Immigration Proceedings,” which is 
available at http://www.justice.gov/eoir/efoia/ocij/oppm05/05-02.pdf 


c. Avoid Ex Parte Communication. As a general rule, attorneys and Judges are 
prohibited from ex parte communication, defined as a generally prohibited 
communication between counsel and the court when opposing counsel is not 
present. Immigration Court Practice Manual 1.7 (e) states that “Callers must bear 
in mind that Immigration Judges cannot engage in ex parte communications. A 
party cannot speak about a case with the Immigration Judge when the other party 
is not present, and all written communications about a case must be served on the 


opposing party.” 


Practice Pointer: To avoid ex parte communication observe the following: 

A Any time you believe it is important that you communicate with the judge about a 
procedural matter, call opposing counsel first or communicate in writing with a 
copy to DHS counsel. 

A Most law offices have conference call capacity. Use it. If DHS counsel won’t 
return your phone calls, call the judge’s clerk and see if they will give you a time 
when all counsel can speak with the judge and whether they will notify opposing 
counsel. 

A File a Motion for Pre-hearing Conference. (See Immigration Court Practice 
Manual at 4.18) 

A When opposing counsel has authorized you to initiate an ex parte (telephone) 
communication with a judge, begin the conversation: “Judge, I’m calling about 
(case and number). I’ve talked with opposing counsel and they’ve authorized me 
to call you about a procedural matter. If you think anything I’m saying is 
inappropriate, let me know so we can avoid any ex parte communication.” If you 
proceed this way, both you and the judge are alert to the prohibitions the Practice 
Manual, the Code of Professional Conduct and Judicial Canon 3(A)(4). The judge 
will appreciate your making the extra effort not to put her or him in an awkward 
position. 


Conclusion. 

Dealing with difficult judges and difficult examiners, while avoiding the hazards of ex 
parte communication, can be challenging. Yet, if you are armed with the knowledge of 
the allowable parameters of the hearing and the mechanisms to enforce those parameters, 
you can save yourself and your client a great deal of aggravation and achieve a better 
outcome for your client. 


indication that the Immigration Judge prejudged the case or that his decision was motivated by 
issues outside the evidence of record”). 
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